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IN THE .SUPRE.ME COURT

of the
s·TATE OF UTAH

WARREN ~I. O'GARA, Executor of
the Estate of NANCY E. HIRIGARAY, Deceased,

Appellant,
Ca.se No. 8711

-vs.ARCI-IIE FINDLAY,

Respondent.

RESPONDENT'S BRIEF

STATEMENT OF F AC~l_1S
The facts of this case as set forth in the appellant'~5
brief are vigorously disputed by the respondent. Th\:\
words, "including 12 share.s of water in the Davis &
\Veber Counties Canal Co." were included in the final
decree for a specific purpose, but it was not done for
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the purpose of misleading either the court or the appellant, or to "slip something past" anyone, as the appellant
has indicated.
It would appear for the appellant's brief that the
only place in the entire case where the water stock is
mentioned is in the final decree of the lower court. This
is not true. In the respondent's answer to the co1nplaint
we find as a separate defense to the allegations of the
complaint the following language :
"2. That said \Vater rights were explained
by said Nancy E. Hirigaray to include appropriation for watering livestock and don1estic use,
drainage water appropriated for irrigation purposes, and twelve shares of stock in the Davis
and Weber Counties Canal Cornpany."
Then in the prayer of the ans\ver it is stated:
"Wherefore, the defendant de1nands that the
plaintiff take nothing by his con1plaint, and that
the title to said property, together 1cith all water
rights, be quieted in the defendant, and that the
plaintiff or any other persons be forever precluded fron1 asserting any interest therein adverse
to the defendant."
Also,
La'v the
Davis &
eluded in

in the Findings of Fact and Conclusions of
'vords, '"including 12 shares of \Vater in the
\r eber Counties Canal Con1pany, ,, "-ere inthe description found in the Findings, and th·~
Con(·lusion~ ~tatP in part "'That on or about .L\pril ~G,
1D-l-D, the decedent, N.aney I~. Hirigaray, "Tas the O\vner
in I'Pf' siu1plt> of the real property described ahove, toSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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gether with the water rights, i1nprovernents and appurtenances thereunto belonging ... "

There was no other water owned by the deceased and
the water in question has always been u.sed to irrigate
the farn1 in question. This fact can not be disputed. Thi8
being farru land, the property can not be used for this
purpose without water. I assurned at all tirnes during
this litigation that the 'vater in question was that referred to in the deed, and that it would go with the land
under the description in the deed, ''Together with water
rights," and there is no doubt but that was what the
decedent in tended.
Shortly .after the complaint 'vas filed the water conlpany made inquiry as to the status of the water and
was advised by me that the title to the land and water
was in dispute, but that the parties had stipulated that
it would continue to be _used on the property pending
determination of the question of ownership. The certificate for use was then transferred to the respondent's
name, and all notices of assessments and of meetings
have been sent to hin1 and are still being so sent and
paid by him.
The fact that this agreement concerning the use of
the water pending detern1ination of the controversy
w.as entered into is proven by the lease to the farn1 which
was drawn in 1955, long before the case was tried, leasing the farrn and the water to Isaac I-Iodgsen. ~rhe lease
was signed by Warren ~I. O'Gara, the appellant, Arehie
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Findley, the respondent, and Is.aac Hodgsen, the lessee,
and provided in part as follows:
"The Parties of the First Part shall furnish
said land and pay all taxes and assessments in
connection therewith, and shall fu.rnish twelve
(12) shares of water from the Davis & Weber
Counties Canal Company 7 together with an additional eight (8) shares of water provided the
same can be purchased by the Party of the Second Part for not to exceed $14.00 per share.''
It was understood without question that the 12 shares
1nentioned in the le.ase were the sa1ne ones referred to
herein because there was no provision made for the
purchase of this \Vater .and it \vas kno\vn to be the property of the deceased and used to irrigate the farm.
There are other facts \vhich I feel are material in
order to understand why the \Vater stock \vas included in
the decree, and which point out that there was no elernent of suprise or fraud.
At the tune of the death of Nancy E. Hirigaray
she 1naintained a safety deposit box in Zion's Savings
Bank & Trust in \vhieh she kept all her valuable papers.
For various reasons not 1naterial to this .appeal the
bank

reques~ted

all partie.s
an<l an

\VPl'P

that the box be e1nptied. Counsel for
present at tht• ti1ne the box \vas opened

inventor~·

of the contents n1ade ...A..t this tin1e a

rPquest \vas 1nadP that the abstraet .and \Yater stock certifieatP No. 631S, \vhich \vere found in the box, be deSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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livered to the respondent, but it was agreed by the attorneys for the parties ~that they would be turned over
to the Clerk of the Third District Court for Salt Lake
County and delivered to the winner after the case was
decided. The deposit box had previously been opened by
the bank ,a,t the request of the appellant, and reportedly
in the presence of appellant or his attorney, and prior
to the filing of the con1plaint in this action, at which tin1e
the contents were also inventoried showing the stock
eertificate, a copy of which inventory was filed witl1
the State Tax Com1nission. All of this is further proof
that the appellant kne"\:v that the water right w.as

111

existence and -vvas being used to irrigate the farm in
question.
Repeatedly during the course of negotiation.s it was
stated that the case "\vould proceed to trial and the winner would "take all." This included the land, the water
rights, the balance in the bank fron1 the proceeds of
the farming operation, and the balance in the bank re,
ceived from the renting of the farm house, which ·was
separate from the farm lease.
The reason that the water stock was specifically
mentioned in the Findings of Fact and Decree is that
in talking with a Mr. D. D. Harris of the water company he .suggested that they be so ll.sted specifically

in order that the company would be protected in issuing
a new certifcate to the winner of the suit.
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STATE~1ENT

OF POINTS

POINT I.
THE QESTION AS TO THE OWNERSHIP OF THE 12
SHARES OF W A'TER IN THE DAVIS & WEBER COUNTIES
CANAL ·COMPANY, vVHICH WAS USED TO IRRIGATE THE
LAND IN LITIGATION WAS AN ISSUE CONTEMPLATED
BY THE PARTIES AND RAISED BY THE PLEADINGS.
POINT II.
THE APPELLANT IS ESTOPPED TO OBTAIN RELIEF
ON THIS APPEAL UNDER THE DOCTRINE OF RES
JUDICATA.

ARG l~~1:ENT
POINT I.
THE QESTION AS TO THE OWNERSHIP OF THE 12
SHARES OF WATER IN THE DAVIS & WEBER COUNTIES
CANAL ·COIVIPANY, WHICH WAS USED TO IRRIGATE THE
LAND IN LITIGATION WAS AN ISSUE CONTEMPLATED
BY THE PARTIES AND RAISED BY THE PLEADINGS.

As pointed out in the Staten1ent of Facts, the question as to the ownership of the \Y.ater \Yhich \Yas used
to irrigate the farn1 was 'veil understood between the
parties. The deed lnerely stated, utogether \Vith water
rights, in1prove1nents and appurtenanc.es thereunto appertaining.'' It did not sa~~ ~~together \Yith 'vater rights
appurtenant to the land,'' but only ~~the "~a ter rights.''
ThP deed \\Tas, therefore, uncertain as to just \vhat \vas
in<'luded. rrrue there is a presuu1ption raised by Section
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73-1-10 U.C.A. 1953, that vvater rights evidenced by
shares of stock in a water con1pany are not appurtenant
to the land, but this does not have any bearing on whether
or not the \Vater right, although personal in nature,
passes under a recital in a deed.
This fact was brought out in the respondent's answer
vvhen he set out as a separate defense, '"That said water
rights \vere explained by said N.ancy E. IIirigaray to
jnclude appropriation for watering livestock and domestic
use, drainage water appropriated for irrigation purposes,
and twelve shares of stock in the Davis & Weber Counties Canal Contpany." These shares of stock were .also
rnentioned in the description in the Findings of Fact
of the property involved in the case, and to which title
\Va_s to be quieted.
That the parties were a \vare of the existence of the
water stock and the problen1 as to ownership is further
born out by the provisions of the lease of the farn1 to
Isaac Hodgsen. Under this le.ase the parties to this
action \Vere to furnish the lessee 12 shares of water iu
the Davis & \Veber Counties Canal Con1pany, and the
agreernent betvveen the parties that the water assest:rnent and other costs vvere to be paid from the proceeds
of the farm operation vvith the balance going to the
successful party is corupletely inconsistent with the appellant's present contention that the water stock was never
considered in connection with this litigation. Assurning
that it was not involved, \vhy \vas the appellant agree-Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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able that it be handled in this 1nanner? If it belonged to
the estate separate and apart from any dispute as to
the land, some provision would have been made for the
pay1nent to the appellant of the value of the use of the
\v.ater in the event the respondent won. But on the contrary, it was to be u.sed on the farm as a part thereof.
POINT II.
THE APPELLANT IS ESTOPPED TO OBTAIN RELIEF
ON THIS APPEAL UNDER THE DOCTRINE OF RES
JUDICATA.

A general affirntance of a judgn1ent on appeal makes
it res judicata as to all the issues, clailns or controversies
involved in the action .and passed on by the court below,
although the appellate court did not consider or decide
on all of the issues specifically. This \Yas so held in the
California case of Bank of A1nerica 'Cs. JlcLa·ughlin Land
& L. Co., 105 P. 2nd 607. The decree here involved i·,
the sante in all respects as it \Yas at the ti1ne its correctness w.as ehallenged before this court in Case 8527.
The appellant has had hi8 day in eourt and should not
he allo"\\red to again ehallenge the eorrectness of the
decree. 1_1 o do ~o \vould 1nean that there is no end to
litigation and \Yould allo\\T the sa1ne decree to eon1e before thi8 honorable eourt ti1ne and ti1ne ag.ain on the

san1e \Yording but on a different point of la\Y.
SlTl\f~fARY

Fron1 the tin1e thi~ contrnYPrsy first arose until
thP prP~~Pnt tin1e there lut8 been repeated reference n1ade
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bet\\~een

the parties hereto and their attorneys to the
water u~ed to irrigate the property in dispute. In the
lease to the pren1ises pending deter1nination of ovvnership of the land, 12 shares of stock were listed .a.s to
be furnished by the parties to this action clearly indica ting that the title to the water \vas also in dispute. Other"Tise it would have been rnentioned that the water was
to be furnished by the appeilant. The respondent's an~wer
refer.s to the \Vater as '~12 shares of \Vater in the Davi~
& \Veber Counties Canal Con1pany," as do the Finding~
and Decree. The appellant never challenged the position
of the respondent that the 12 shares vvere included under
the deed \vhich provided for the conveyance of all "water
rights," and the validity of the sarne decree vvas before
this court in c.ase No. 8527.
The order denying the appellant's n1otion for Inodification of decree should he sustained, with costs to the
respondent.
Respectfully submitted,
REX W.liARDY
\VILLIA~f

H. l{:ING

.A_ttorneys for Respondent
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